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The Family Court has the ability to consider equitable remedies as part of its armoury in 

assisting families who come before it in determining property disputes. This paper will 

discuss: 

 Identifying equitable interests by way of, for example, resulting trusts or 

constructive trusts; 

 Setting aside financial agreements on the grounds of undue influence, 

unconscionability and duress; 

 Asserting an equitable interest in property under proprietary equitable estoppel in 

family law; 

 Asserting rights in the context of bankruptcy under equity of exoneration; and 

 Equity and subrogation. 

 

RESULTING AND CONSTRUCTIVE TRUSTS IN FAMILY LAW 

The starting point for consideration of whether to alter property interests of parties, and 

if so, how under s 79 or s 90SM of the Family Law Act 1975 (Cth) ("the Act") requires the 

identification of the parties' existing legal and equitable interests in property, according to 

ordinary common law and equitable principles.2  

In practice, the parties' legal interests in property are usually taken as the starting point, 

and considerations that might otherwise be relevant under equitable principles are 

considered under ss 79(4)/ 90SM(4) or 75(2)/90SF(3) of the Act. Where third parties are 

                                           
1 The writer acknowledges the considerable assistance of Andrew Fischer, Kate Clissold 

and Mayomi Kondasinghe in preparing this paper. 
2 Stanford & Stanford (2012) 247 CLR 108, [37]. 
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involved or one of the parties is bankrupt, common law and equitable principles play a 

much more important role as these principles will be determinative of what property 

interests may ultimately be the subject of orders by the Court. 

Where there is controversy as to what interests the parties may have in property or what 

interests third parties may have in property in which the parties have an interest, the 

appropriate course may be to seek declaratory and consequential relief pursuant to s 

78/90SL of the Act to define those rights so that the Court can properly exercise its power 

pursuant to s 79/90SM of the Act. 

Resulting Trusts, the Inference of Joint Ownership and the Presumption of 

Advancement 

Resulting Trusts 

A resulting trust may arise as a presumption of equity where legal title of property does 

not reflect financial contributions to the purchase price; the presumption is that the legal 

owner(s) of the property are presumed to hold their interest on trust for the person(s) 

who provided the purchase money in the proportions in which they contributed the 

purchase money. As Deane J summarised in Calverley v Green:3 

Where a person pays the purchase price of property and causes it to be 

transferred to another and himself jointly, the property is presumed to be 

held by the transferee or transferees upon trust for the person who provided 

the purchase money. The second can properly be seen as complementary 

of the first. It is: where two or more persons advance the purchase price of 

the property in different shares, it is presumed that the person or persons 

to whom the legal title is transferred holds or hold the property upon 

resulting trust in favour of those who provided the purchase price in the 

shares in which they provided it. 

                                           
3 (1984) 155 CLR 252 at 266. 
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Like all equitable presumptions, the presumption of a resulting trust may be rebutted by 

facts to the contrary or may be displaced by other equitable principles, most relevantly, 

the inference of joint ownership and the presumption of advancement. 

Inference of joint ownership 

The inference of joint ownership applies in married relationships such that, where both 

parties to a marriage contribute to the purchase price and title is taken in the name of 

only one party, it is inferred that it was intended that each party should have a one-half 

interest in the property, regardless of the amounts contributed by them.4 In Re Cummins5, 

where the High Court applied the inference of joint ownership, their Honours found it 

unnecessary to express a concluded view about its application to de facto relationships.  

This may be particularly relevant in cases where, for asset protection or tax purposes, the 

legal title for property of the parties is held solely by one party.  

Presumption of Advancement 

The presumption of advancement is the presumption that a party has gifted any financial 

contribution over and above their share of legal ownership to the other party. It arises 

where the relationship between the parties is such that it is more probable than not that 

a beneficial interest was intended to be conferred.6 Established relationships where the 

presumption of advancement applies include parent to child, guardian to ward and 

husband to wife. The presumption does not apply in de facto relationships.7 Again, the 

presumption of advancement may be rebutted by evidence to the contrary. 

 

 

                                           
4 Trustees of the Property of Cummins (a bankrupt) v Cummins (2006) 227 CLR 278 at 

303. 
5 Ibid 
6 Calverley v Green (1984) 155 CLR 252, per Gibbs CJ at 250;  
7 Calverley v Green (1984) 155 CLR 252. 
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Establishing Resulting Trusts and Presumption of Advancement 

The relevant facts that must be established to either support or rebut presumption of 

resulting trust or advancement are: 

1. the intention, being the objective intention,8 of the person making the payment 

before or at the time of the transaction.9 In establishing the fact of the party's 

intention, the relevant evidence is statements or conduct either contemporaneous 

with the transaction or so immediately afterwards as to constitute part of the 

transaction;10 And/or 

2. Subsequent admissions against their interest11 and evidence of facts as to 

subsequent dealings and of surrounding circumstances of the transactions12 may 

also be relevant. 

Constructive Trusts 

There are several types of constructive trusts, the most relevant of which in the context 

of family law is the common intention constructive trust and the unconscionability or 

Baumgartner-type constructive trust. 

Common Intention Constructive Trust 

                                           
8 Calverley v Green (1984) 155 CLR 252, per Mason & Brennon JJ at 261, Deane J at 

270. 
9 Calverley v Green (1984) 155 CLR 252. 
10 Calverley v Green (1984) 155 CLR 252; Charles Marshall Pty Ltd v Grimsley (1956) 95 

CLR 353. 
11 Kawada & Kawada [2011] FamCA 273 quoting Buffrey v Buffrey [2006] NSWCA 1349. 
12 Trustees of the Property of Cummins (a bankrupt) v Cummins (2006) 227 CLR 278 

[68]. 
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A common intention constructive trust arises to give effect to the intention of the parties 

as to beneficial ownership of the property, where it differs from the legal ownership. The 

elements were described in Butler v Craine by Marks J as follows:13 

(1) the parties to it must form a 'common intention' as to the ownership 

of the beneficial interest in real property; 

(2) the claimant of the beneficial interest must have acted to his, or her, 

detriment consequent on the formation of the common intention; 

(3) it must appear that it would be a fraud on the claimant for the other 

party to assert that the claimant had no beneficial interest in the property. 

The common intention of the parties: 

1. may be expressed by oral agreement or inferred from the conduct of the parties; 

and 

2. must relate to an actual intention, not imputed intention which the parties may 

have had, if they had applied their minds to it.14  

Relevant conduct for the purpose of establishing a common intention includes the financial 

relationship between the parties, such as mortgage repayments and contributions to 

household expenditure, however, these alone will not show a common intention.15 

Common intention constructive trusts take effect "from the moment at which the conduct 

that gives rise to its imposition occurs", unless the Court orders otherwise.16 In the family 

law context, common intention constructive trusts may be considered in proceedings 

involving a trustee in bankruptcy, where such a trust may be alleged as between the 

bankrupt and their former spouse, or in farming property cases, where such a trust may 

                                           
13 Butler v Craine (1985) V ConvR 54-181 at 429. 
14 Allen v Snyder [1977] 2 NSWLR 685 per Glass J at 690 in relation to Gissing v Gissing 

[1971] AC 886. 
15 Allen v Snyder [1977] 2 NSWLR 685 per Glass J at 691. 
16 Parsons v McBain (2001) 192 ALR 772 per Black CJ, Kieffel and Finkelstein JJ at 126. 
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be alleged as between a party and their parents. If such a trust was in existence prior to 

the owner of the property becoming bankrupt, the spouse's equitable interest in the 

property is not defeated by the vesting of the property in the trustee in bankruptcy.17 

In relation to the detriment suffered by the claimant of the beneficial interest, the relevant 

detriment need not be directly referable to the property. In Green & Green,18 the following 

passage from Grant v Edwards19 was approved by Gibbs CJ, with whom Priestly JA agreed: 

In many cases of the present sort, it is impossible to say whether or not the 

claimant would have done the acts relied on as a detriment even if she 

thought she had no interest in the house. Setting up house together, having 

a baby, making payments to general housekeeping expenses (not strictly 

necessary to enable the mortgage to be paid) may all be referable to the 

mutual love and affection of the parties and not specifically referable to the 

claimant's belief that she has an interest in the house. As at present advised, 

once it has been shown that there was a common intention that the claimant 

should have an interest in the house, any act done by her to her detriment 

relating to the joint lives of the parties is, in my judgment, sufficient 

detriment to qualify. The acts do not have to be inherently referable to the 

house... The holding out to the claimant that she had a beneficial interest in 

the house is an act of such a nature as to be part of the inducement to her 

to do the acts relied on. Accordingly, in the absence of evidence to the 

contrary, the right inference is that the claimant acted in reliance on such 

holding out and the burden lies on the legal owner to show that she did not 

do so. 

 

                                           
17 Parsons v McBain (2001) 192 ALR 772 per Black CJ, Kieffel and Finkelstein JJ at 126. 
18 (1989) 17 NSWLR 343. 
19 (1986) 1 Ch 638,657. 
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Baumgartner Constructive Trust 

The unconscionability or Baumgartner-type trust is construed by the Court where a joint 

relationship or endeavour fails prematurely, and it would be unconscionable to deny a 

party's interest in property. There are a number of elements that need to be established, 

including the following:20 

1. There was a joint relationship or endeavour which has failed; 

2. The failure must be "without attributable blame"; 

3. The parties made financial and/or non-financial contributions to the joint 

relationship or endeavour - for example, by pooling their resources to pay 

outgoings or expenses of the relationship or venture; and 

4. It would be unconscionable in all the circumstances for the legal owner to deny 

the interest of the other party. 

On the question of contributions, similar considerations to those set out in s 79(4)/ 

90SM(4) and 75(2)/90SF(3) of the Act may be relevant.21 

It should be noted that, unlike the other equitable trusts considered above, the 

Baumgartner-type constructive trusts are construed by Courts regardless of actual or 

presumed agreement or intention.22 As to the appropriateness of finding a constructive 

trust, Deane J stated in Muschinski v Dodds that: 

Notions of what is fair and just are relevant but only in the confined context 

of determining whether conduct should, by reference to legitimate processes 

of legal reasoning, be characterised as unconscionable for the purpose of a 

                                           
20 See Baumgartner & Baumgartner (1987) 164 CLR 137. 
21 Parij v Parij (1997) 72 SASR 153. 
22 Muschinski v Dodds (1985) 160 CLR 583 per Deane J at 614. 
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specific principle of equity whose rationale and operation is to prevent 

wrongful and undue advantage being taken by one party of a benefit derived 

at the expense of the other party in the special circumstances of the 

unforeseen and premature collapse of a joint relationship or endeavour.23 

SETTING ASIDE FINANCIAL AGREEMENTS - UNDUE INFLUENCE, 

UNCONSCIONABILITY AND DURESS  

The doctrines of undue influence, unconscionability and duress are often considered in 

family law including in applications to set aside Financial Agreements pursuant to s 

90K(1)(a), (aa), (b) or (e)/90UM(1)(a), (b), (c), (e) or (h) of the Act, to set aside orders 

under s 79A/90SM, to set aside transactions or agreements made during the relationship 

under s 106B and may be relevant in seeking orders against third parties pursuant to s 

90AE of the Act or in an application for nullity of marriage. 

This paper considers these doctrines in the context of setting aside financial agreements. 

Relevantly, ss 90K(1) and 90UM(1) of the Act provide that a court may make an order 

setting aside a financial agreement or termination agreement if the Court is satisfied that: 

(a) The agreement was obtained by fraud (including non-disclosure of a 

material matter); 

(b) A party to the agreement entered into the agreement: 

(i) (for the purpose, or for purposes that included the purpose, of 

defrauding or defeating a creditor or creditors of the party; or 

… 

(c) The agreement is void, voidable or unenforceable; or 

… 

                                           
23 Muschinski v Dodds (1985) 160 CLR 583 per Deane J at 621. 
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(d) In respect of the making of a financial agreement - a party to the 

agreement engaged in conduct that was, in all the circumstances, 

unconscionable 

… 

Facts in Thorne v Kennedy24 

As many family lawyers will be aware, the matter of Thorne v Kennedy involved a wealthy 

husband, Mr Kennedy, who was 67 years of age, from Australia, with net assets worth 

between $18 and $24 million.  In contrast, Ms Thorne was 36 years old, from Eastern 

Europe and resident in the Middle East at the time the relationship commenced.  She had 

no children, spoke Greek, and had limited English skills.  Ms Thorne had little, or no, assets 

of her own.  

In 2007, Ms Thorne moved to Australia to reside with Mr Kennedy.  A wedding was planned 

for 30 September 2007, with Ms Thorne's visa to expire shortly after that date, unless 

they married. Ms Thorne was entirely dependent on Mr Kennedy, financially, to meet her 

living expenses and other needs.  

On 8 August 2007, Mr Kennedy instructed solicitors to prepare a Financial Agreement 

under section 90B.  On 19 September 2007, he informed Ms Thorne that they were to 

attend upon a solicitor to sign an agreement - and if she did not sign, the wedding was 

off.  On 20 September, he took Ms Thorne to a solicitor, and waited in the car.  This was 

the first occasion on which Ms Thorne became aware of the terms of the Agreement.  Her 

solicitor advised her it was against her interests to enter the Agreement.   

By this time, the wedding was booked, paid for, and Ms Thorne's family had flown to 

Australia for the wedding.  The dress was made, the guests were invited, and the wedding 

was but a few days away. 

                                           
24 (2017) FLC 93-807 
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On 24 September 2007, Ms Thorne was advised that the Agreement was totally 

inappropriate, and she should not sign.  She nevertheless signed on 26 September, and 

the wedding went ahead.  

Following the wedding, the parties entered into a section 90C Agreement in substantially 

the same terms.  Again, Ms Thorne was advised not to sign, where the property settlement 

to her was a paltry $50,000 (indexed) in the event of separation.  She nevertheless signed 

the second agreement, which set aside the first.  

Unsurprisingly, following separation in June 2011, Ms Thorne commenced proceedings and 

sought to set aside both Agreements.   We look at the equitable principles involved, 

through the lens of Thorne v Kennedy, below.   

Vitiating Factors 

The High Court's unanimous decision in Thorne & Kennedy sets out timely guidance in 

respect to Financial Agreements, for the application of the vitiating factors of undue 

influence, unconscionability and duress in respect to setting aside financial agreements 

under s 90K(1)(b)/90UM(e). Other vitiating factors that may be considered under these 

sections include equitable fraud and mistake. Mistake non est factum often arises in the 

family law context, where one party is unable to read or understand the document if 

English is not their first language. Misrepresentation is another vitiating factor that may 

be relied upon under s 90K(1)(b)/90UM(e). This section considers the factors of undue 

influence, unconscionability and duress and considers some recent authorities in this area. 

Undue Influence 

Undue influence occurs where there is an inequality of power between the parties to a 

Financial Agreement,  which prevents the party in the weaker position from making an 

independent judgment about whether to enter into an agreement or transaction. Undue 

influence may be actual or presumed.  
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Actual undue influence is difficult to prove as it requires the applicant to prove that the 

respondent  actually exerted pressure on the other party,  and the agreement or 

transaction was the outcome of such influence. This was established in Johnson v Buttress, 

in which land had been transferred by Mr Buttress, an illiterate party,  to Ms Johnson, in 

circumstances where Mr Buttress relied upon Ms Johnson and her advice, and evidence 

existed that Mr Buttress did not understand that the transfer of property was permanent. 

No evidence of actual pressure applied by Ms Johnson existed, and the Court made a 

finding that the transfer of the property arose from presumed undue influence.25  In 

Johnson v Buttress the High Court confirmed that four elements must be satisfied to 

establish actual undue influence: 

1. The other party to the transaction has capacity to influence the plaintiff; 

2. The influence was exercised; 

3. The influence was undue; and 

4. The influence resulted in the plaintiff entering into the agreement.  

Presumed Undue Influence 

Presumed undue influence arises where a relationship between parties is such that once 

party is in a position to exercise dominion over the other party, by reason of trust and 

confidence.26 On that basis, equity imposes a presumption that the dominant party unduly 

influenced the applicant and shifts the burden of proving that the influenced party freely 

entered into the transaction, to the dominant party. As the High Court summarised in 

Thorne v Kennedy, the presumption arises:27 

where common experience is that the existence of one fact means that 

another fact also exists.28 Common experience gives rise to a presumption 

                                           
25 Johnson v Buttress (1936) 56 CLR113, 114. 
26 Ibid 
27 (2017) FLC 93-80 [34). 
28 Calverley v Green (1984) 155 CLR 242 at 264 per Murphy J. 
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that a transaction was not the exercise of a person's free will if (i) the person 

is proved to be in a particular relationship, and (ii) the transaction is one, 

commonly involving a "substantial benefit"29 to another, which cannot be 

explained by "ordinary motives",30 or "is not readily explicable by the 

relationship of the parties".31 

One type of presumed undue influence relates to certain relationships which are deemed 

to be relationships of influence, where the former is presumed to have unduly influenced 

the latter. Relationships of presumed undue influence include: 

1. parent and child; 

2.  guardian and ward; 

3. religious adviser and disciple; 

4. solicitor and client; and  

5. doctor and patient.32 

In Thorne v Kennedy, the applicant's submission that she, as a female fiancée, was in a 

relationship of presumed undue influence was rejected by the High Court.33 Likewise, 

husbands are not presumed to influence their wives or vice versa, nor is there a 

presumption of presumed undue influence as between de facto couples. 

Nonetheless, a relationship of influence may be proved in fact where the applicant proves 

that he or she placed confidence and trust in the respondent and relied on the respondent 

for guidance. If such a relationship is proved, the onus shifts to the respondent to prove 

                                           
29 Johnson v Buttress (1936) 56 CLR 113 at 134 per Dixon J. 
30 Allcard v Skinner (1887) 36 Ch D 145 at 185 per Lindley LJ. 
31 Royal Bank of Scotland pie v Etridge (No 2) [2002) 2 AC 773 at 798 [21) per Lord 

Nicholls of Birkenhead. 
32 Paterson, Robertson and Duke, Principles of Contract Law, (Thomson Reuters, 4th ed, 

2012) 704. 
33 (2017) FLC 93-807, [35]. 
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that the transfer of agreement was entered into by the applicant by his or her free will.34 

In that regard, the receipt of competent advice by an independent and well-informed 

advisor and the provision of time for the applicant to consider that advice, may rebut such 

a presumption. 

In the case of Thorne v Kennedy, the High Court held that undue influence vitiated both 

Financial Agreements, and accordingly the Agreements were voidable.  The High Court 

determined that undue influence existed to such an extent, that Ms Thorne was not able 

to make "a clear, calm or rational" decision, and was not a free agent.  The High Court 

went further, to confirm that the "grossly unreasonable" nature of the agreements was 

indicative of the undue influence at play. 

The High Court has helpfully provided us with six factors which may indicate undue 

influence in respect to Financial Agreements: 

1. Whether the Agreement was offered on the basis that it was not subject to 

negotiation; 

2. The emotional circumstances in which the agreement was entered, including any 

explicit or implicit threat to end a marriage or to end an engagement; 

3. Whether there was any time for careful reflection; 

4. The nature of the parties' relationship; 

5. The relative financial positions of the parties; and 

6. The independent advice that was received and whether there was time to reflect 

on that advice.35 

The above provides very cogent guidance to family law practitioners in respect to factors 

to consider in giving independent legal advice as required under the Act, in respect to 

                                           
34 Johnson v Buttress (1936) 56 CLR 113 at 123 per Latham CJ. 
35 Thorne v Kennedy op cit at [60] 
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Financial Agreements.  Consideration of these factors should form party of our risk 

management, particularly in respect to pre-nuptial style Financial Agreements. 

Unconscionable Conduct 

Unconscionable conduct relates to the unconscientious exploitation by one party of 

another's position of special disadvantage. The doctrine was succinctly summarised by 

Deane J in Commercial Bank of Australia Ltd v Amadio as follows:36 

The jurisdiction is long established as extending generally to circumstances 

in which (i) a party to the transaction was under a special disability in dealing 

with the other party with the consequence that there was an absence of any 

reasonable degree of equality between them and (ii) that disability was 

sufficiently evident to the stronger party to make it prima facie unfair or 

"unconscientious" that he procure, or accept, the weaker party's assent to 

the impugned transaction in the circumstances in which he procured or 

accepted it. Where such circumstances are shown to have existed, an onus 

is cast upon the stronger party to show that the transaction was fair, just 

and reasonable: "the burthen of shewing that fairness of the transaction is 

thrown on the person who seeks to obtain the benefit of the contract". 

Special disadvantage has the effect of placing one party at a serious disadvantage vis-a-

vis the other and can be derived from poverty or need of any kind, sickness, age, infirmity 

of body or mind, drunkenness, illiteracy or lack of education, lack of assistance or 

explanation where it is necessary.37 Special disability may also be shown where a person 

does not have the requisite capacity to enter into the transaction38 or where the weaker 

party has an emotional dependence on the stronger party.39 

                                           
36 (1983) 151 CLR 447, 474. 
37 Blomley v Ryan (1956) 99 CLR 262,405. 
38 Gibbons v Wright (1954) 91 CLR 423. 
39 Louth v Diprose (1992) 175 CLR 621. 
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It is also generally necessary to show that the stronger party knew or ought to have known 

of the existence and effect of the special disadvantage.40 

Once it is shown that the weaker party is under a special disadvantage and the stronger 

party knew or ought to have known of its existence, it falls to the stronger party to prove 

that the transaction is fair. The evidence that may prove this is that the terms of the 

agreement or transaction is fair and/or that the weaker party had the benefit of competent 

advice by an independent and well-informed advisor and adequate time to consider that 

advice. 

In Thorne v Kennedy, the High Court found that: 

1. Ms Thorne was under a special disadvantage, where she had no ability but to asset 

to the Agreement, having regard to her circumstances.  This left her with an 

inability to make a "judgment as to her own best interests"41; 

2. Mr Kennedy had, at least in part, created the circumstances arising in Ms Thorne's 

special disadvantage, and was therefore aware of it; 

3. Mr Kennedy took advantage of the special disadvantage, in unconscionably 

creating haste and urgency in the signing of the Agreement, and threatening to 

call off the wedding, if she did not sign the first Agreement. 

Nettle J commented that: 

 In effect, it was a position of special disadvantage which he created bringing 

her to this country, keeping her here for many months in a state of belief 

that he would marry her, allowing preparations for the wedding to proceed, 

and only then, when she had ceased for all practical purposes to have any 

other option, subjecting her to the pressure of refusing to marry her unless 

                                           
40 Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447 at 462 per Mason J; 

affirmed in Thorne & Kennedy (2017) FLC 93-807 [38]. 
41 Thorne v Kennedy [64] 
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she agreed to the terms of the first agreement.  It was thus also a position 

of special disadvantage of which Mr Kennedy was aware, or at least of which 

a reasonable person in his position would have conceived a real 

possibility."42 

Duress 

Duress is concerned with pressure applied by one party to induce the other party to enter 

into a contract; that pressure must be illegitimate and amount to compulsion of the other 

person's will.43 

In Thorne & Kennedy, the High Court summarised the doctrine of duress as follows:44 

The vitiating factor of duress focuses upon the effect of a particular type of 

pressure on the person seeking to set aside the transaction.45 It does not 

require that the person's will be overborne.46 Nor does it require that the 

pressure be such as to deprive the person of any free agency or ability to 

decide. The person subjected to duress is usually able to assess alternatives 

and to make a choice. The person submits to the demand knowing "only too 

well" what he or she is doing.47 

Although the nature of the pressure must be illegitimate for the purposes of duress, it is 

not clear whether it is necessary for the pressure to be an unlawful threat or conduct or 

whether lawful threats are sufficient to make out duress. In Thorne & Kennedy, the High 

Court found it unnecessary to decide on the point so that question remains open. 

                                           
42 Thorne v Kennedyrne v Kennedy [74] per Nettle J 
43 Universe Tankships Inc of Monrovia v International Transport Workers Federation 

[1983] 1 AC 366, 400. 
44 (2017) FLC 93-807, [26]. 
45 Westpac Banking Corporation v Cockerill (1998) 152 ALR 267 at 289 per Kiefel J, 

Lindgren J agreeing. 
46 Crescendo Management Pty Ltd v Westpac Banking Corporation (1988) 19 NSWLR 40 

at 45 per McHugh JA, Samuels and Mahoney JJA agreeing; Director of Public 

Prosecutions for Northern Ireland v Lynch [1975) AC 653 at 695. 
47 Crescendo Management Pty Ltd v Westpac Banking Corporation (1988) 19 NSWLR 40 

at 45-46 per McHugh JA, Samuels and Mahoney JJA agreeing. 



17 

 

   
Lander & Rogers Equity in Family Law | Monique Robb and Lee Formica 

 
 

   
 

Illegitimate pressures which are lawful include a threat to advise immigration authorities 

of the end of a relationship resulting in cancellation of a visa and the person's right to 

remain in Australia48 and a threat to report criminal activity to the police.49   

Noting that migration status, housing and financial support issues are often very relevant 

in pre-nuptial style Financial Agreements, as practitioners we should be very live to these 

possible issues when advising, regardless of the party for whom we act.  

PROPRIETARY EQUITABLE ESTOPPEL - A FAMILY LAW PERSPECTIVE 

The doctrine of proprietary equitable estoppel can be used to grant relief to a person who 

was led to believe they would hold a right or interest in property and have relied on that 

belief to their detriment. In detail, it is where the claimant ('A') wishes to assert a 

proprietary right or interest in property on the basis he was led to believe, by a 

representation or assurance made by the owner of the property ('B'), that they can expect 

a right or interest in that property and where they have relied upon that belief to their 

detriment in circumstances where it would be unconscionable for the owner to 

subsequently resile their representation or assurance. 

The case of Sidhu v Van Dyke50 dealt with promises made by the landowner to his mistress, 

who happened to live on his property, to subdivide the land and give her a portion thereof. 

Mr Sidhu bought the property (the 'Station') near Queanbeyan with his wife and Ms Van 

Dyke lived in the second house (the 'Oaks') on the property with her husband, who 

happened to be Mrs Sidhu's brother. Mr Sidhu and Ms Van Dyke had an affair and, during 

this period, Mr Sidhu promised that he would subdivide the property and give her the 

Oaks. 

Mr Van Dyke subsequently found out about the affair and divorced Ms Van Dyke, at which 

time the latter discussed property settlement with Mr Sidhu. Mr Sidhu's response was that 

                                           
48 Moreno & Moreno [2009] FMCAfam 1109. 
49 Tsarouhi & Tsarouhi [2009] FMCAfam 126. 
50 [2014] HCA 19. 
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she would not need a settlement and that she could do the divorce herself and without a 

lawyer. It was Ms Van Dyke's claim that she did not pursue a property settlement based 

on Mr Sidhu's assurance. 

Following this, Ms Van Dyke received rent reductions and carried out unpaid work in 

relation to improving and maintaining the property. During this time, she sought and 

continued to receive assurances from Mr Sidhu that she would receive the Oaks following 

sub-division. Unfortunately, during this time, the Oaks Cottage burnt down and, after this, 

Mr Sidhu gave Ms Van Dyke a handwritten statement asserting that the house would be 

rebuilt and transferred. Later that year, Mr and Mrs Sidhu refused to convey the Oaks 

property to Ms Van Dyke, leading to the commencement of proceedings.  

At first instance, the Supreme Court of New South Wales concluded that Mr Sidhu's 

promises were conditional on the subdivision being obtained and that, though Ms Van 

Dyke relied on the promises when not seeking a property settlement with her ex-husband, 

it was not objectively reasonable to do so. It was further concluded that the unpaid work 

and maintenance of the property would have been undertaken by Ms Van Dyke whether 

or not the promise had been made, and that for these reasons a claim in estoppel could 

not be made out.  

On appeal, it was found it was not 'objectively unreasonable' that the representations were 

relied upon and, further, that Ms Van Dyke had satisfactorily proved 'material detriment' 

that entitled her to equitable relief. The Court, however, was mindful of the adverse impact 

on Mrs Sidhu, as co-owner, of a transfer of the Oaks property to Ms Van Dyke and, as 

such, ordered that she should be entitled to a sum equal to the value she would have 

attained if the promise had been fulfilled at the date of judgment.  

On Mr Sidhu's appeal to the High Court, the Court clarified that, in Australia, there is no 

presumption of detrimental reliance and that the onus always remains on the plaintiff and, 

importantly, that Ms Van Dyke had made out a compelling case of detrimental reliance 
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that should be met with relief of a sum that reflects the value of the promise (which, in 

this case, effectively meant the value of the promised property).  

This is an issue which bears closer consideration by family lawyers, particularly where we 

may be advising clients in respect to contested de facto relationships, or where it is unlikely 

that a relationship will meet the statutory requirements to invoke Part VIIIAB of the Act.  

EQUITY OF EXONERATION  

The equity of exoneration allows a non-bankrupt spouse to be indemnified from the debts 

of a bankrupt spouse in circumstances where the non-bankrupt spouse has mortgaged or 

charged their property to raise money for the bankrupt spouse, usually in the form of a 

loan for business expenses or debts. 

The equity of exoneration is well-established but not often referred to in the family law 

context, despite it having much potential application. It harks back to a time where a 

wife's property existed only in equity and certain rules in equity acted to protect the 

property interests of wives against the legal and social dominance of husbands.51 This 

concept of allocating debt to one spouse only in a property settlement will not be unfamiliar 

to family lawyers and is exemplified in the decision of Kowaliw & Kowaliw.52. 

The equity can arise where a party has mortgaged their interest in jointly owned property 

to secure advances to their spouse for use in a business or venture in which the party has 

no direct financial interest. Take the following example of Bob and Barbara:  

Bob and Barbara have a mortgage of $100,000 on a $200,000 property. If Bob, for 

example, then took out a loan for his business of $40,000 secured against the house, and 

subsequently went bankrupt, Barbara would bear a portion of that loss being paid to the 

trustee for bankruptcy.  

                                           
51 Official Trustee in Bankruptcy v Citibank Savings Ltd (NSW Sup Ct, 12/10/1995). 
52 (1981) FLC 91-092. 
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The distribution upon bankruptcy would be as follows:  

Value of home                  $200,000 

Mortgage         $100,000 

Second mortgage         $40,000 

Net available         $60,000 

Division: Barbara         $30,000 

               Trustee         $30,000 

  

Applying the doctrine of exoneration, however, Barbara's share of the value of the home 

would be isolated from Bob's second mortgage and she would retain her 50 per cent of 

the equity in the house. Such a distribution would look like this:  

Value of 

home                  

$200,000 

Mortgage         $100,000 

Less Barbara's 

share         

$50,000 

Net available to 

Trustee         

$50,000 

Less second mortgage $40,000 
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Trustee's share $10,000 

  

When the doctrine applies, the amount available to the Trustee to meet the bankrupt's 

debts is significantly limited, as the wife has an equitable charge over her bankrupt 

husband's property and thus is a secured creditor with priority over trustees in bankruptcy 

and unsecured creditors.  

This situation is very different to one in which Bob's second mortgage is larger than his 

share of the property - i.e. if the second mortgage was for $60,000. In this instance, 

Barbara would be the unsecured creditor of Bob and the lender would still be able to 

recover the outstanding balance of $10,000 from tBarbara's share in the house. 

The doctrine does not apply when the non-bankrupt party stands to benefit from the 

husband's second mortgage. In Re Pittortou (a bankrupt); Ex parte trustee of the Property 

of the Bankrupt,53 the Court found that the husband and wife had acted together in 

business and family affairs - so it could not be presumed that they had intended that the 

wife be totally exonerated. Scott J stated that the equity of exoneration "should be 

confined to payments out of the account which do not have the character of payments 

made for the joint benefit of the household". 

The doctrine was further refined in the case of Parsons v McBain,54 where the trial judge 

had denied its application as the spouse had obtained a benefit. The Full Court held that 

the 'tangible benefit' described by the trial judge, being the hope that the business might 

survive and provide for the family, was too remote and unable to justify the refusal to 

apply the doctrine of exoneration. The Full Court stated that "the exoneration…could hardly 

be defeated by a benefit which is incapable of valuation". These comments established 

that a vague, intangible benefit from the continuation of the spouse's business is not 

sufficient to displace the doctrine.  

                                           
53 (1985) 1 WLR 58. 
54 [2001] FCA 376. 
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Given present uncertainties as to whether bankruptcy may increase with the withdrawal 

of various Government Covid-related financial supports, this doctrine may be off significant 

assistance to family law practitioners dealing with bankruptcy in property settlement, in 

the foreseeable future.   

EQUITY AND SUBROGATION 

The doctrine of subrogation is commonly referred to in insurance law and will typically 

only hold relevance in family law matters where there is an intersection of legal issues.  

It refers to the right of an insurer, second creditor or guarantor to bring a cause of action 

against any third party in respect of a loss or debt in the name of the insured, the first 

creditor or the lender. Subrogation will only occur where the party to be subrogated fully 

indemnifies the original holder of the right to pursue a lawful claim against the third party 

who caused the loss or debt. 

The right to be subrogated is not a legal one but is generally accepted to be based in 

equity.55 

A simple example of the operation of the doctrine of subrogation is one where a motor 

vehicle owner and/or driver ("the insured") insures their vehicle. The vehicle is then 

involved in an accident at the fault of a third party and is damaged in a manner that is 

covered by the insurance policy. The insured recovers the entirety of the value of the 

damage sustained from the insurer. The insurer can now "stand in the shoes" of the 

insured and is entitled to bring a cause of action against the third party in respect of the 

loss.  

The assumption of the right to recover by the insurer ensures that the insured party does 

not make a double recovery, thereby receiving more than a full indemnity for the loss. For 

that reason, the concept of unjust enrichment is commonly cited in  discussions of the 

                                           
55 Cagle Inc v Sammons 198 Neb 595; 254 NW 2d 398 (1977); Meagher R P, Gummow 

W M C and Lehane J R F, Equity: Doctrines and Remedies, 3rd ed, Butterworths, Sydney, 

1992, p 261. 
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doctrine of subrogation. In a leading case on the topic of subrogation, Castellain v 

Preston,56 Brett LJ stated, "[A]n assured shall be fully indemnified, but shall never be more 

than fully indemnified".  

The High Court in Bofinger v Kingsway Group Ltd57 determined that the doctrinal basis of 

equitable subrogation is not unsettled in Australian law. In that case, Mr and Mrs Bofinger 

commenced proceedings in the Supreme Court of New South Wales against three 

mortgagee companies which lent money to a company, of which Mr Bofinger was a 

director, ('the Company') for the purpose of purchasing land and constructing townhouses. 

Those loans, which were secured against property owned by the Company, were 

guaranteed by Mr and Mrs Bofinger and those guarantees were secured by further 

mortgages over their home and their investment property.  

After Mr and Mrs Bofinger sold their home and investment property, the mortgages over 

the properties were discharged and proceeds of sale totalling approximately $1.5 million 

were paid to the first mortgagee in reduction of the Company's debt. Accordingly, while 

the guarantees by Mr and Mrs Bofinger remained in force, they were unsecured. The first 

mortgagee later exercised its power of sale pursuant to the mortgages secured against 

multiple properties belonging to the Company and received the full amount owing from 

the proceeds of sale. The first mortgagee paid the balance of the proceeds of sale of one 

lot, in the sum of approximately $270,000, as well as approximately $430,000, being the 

whole of the proceeds of sale of another lot, to the second mortgagee's solicitors. The first 

mortgagee also provided the certificates of title for two other lots to the second mortgagee. 

The first mortgagee's interest in those two lots were discharged and the lots were unsold. 

The issue considered was whether, in the circumstances, the sums of approximately 

$270,000 and $430,000 and the securities over the two lots which were unsold were, at 

a time prior to the registration of the discharges, held in trust for Mr and Mrs Bofinger. 

                                           
56 (1883) 11 QBD 380, 386. 
57 (2009) 239 CLR 269 
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The High Court cited the following statement by Sir Andrew Morritt V-C in describing the 

right of subrogation in favour of a guarantor: 

The right operates so as to confer on the surety who has paid the debt in 

full the rights against the debtor formerly enjoyed by the creditor or by 

imposing on the creditor the obligation to account to the surety for any 

recovery in excess of the full amount of his debt.58 

The High Court also approved the principle propounded by Lowe J in Equity Trustees 

Executors & Agency Co Ltd v New Zealand Loan & Mercantile Agency Co Ltd:59 

When a guaranteed debt is paid by the surety he is entitled, unless the right 

is excluded by agreement or his conduct makes it inequitable to enforce it, 

in respect of the amount he has paid under his guarantee to the securities 

which the creditor holds for the debt guaranteed. This right arises not from 

any agreement between the surety and the creditor, though it may be 

excluded by agreement between them. It rests on equitable principles. 

Ultimately, the High Court determined that the first mortgagee had breached its fiduciary 

obligation arising from a constructive trust to account to Mr and Mrs Bofinger, as 

guarantors, so that they may recoup what they had paid off the indebtedness of the 

Company. In doing so, the High Court confirmed that the principles of equity which govern 

the right of subrogation are well developed. The doctrine is applicable in many 

circumstances, as their Honours discuss, however, their Honours note that subrogation is 

not thereby a “tangled web” which requires "top-down" reasoning. 

There may be instances in the practice of family law where the equitable doctrine of 

subrogation becomes relevant. For example, in circumstances where a party to a marriage 

borrows money for the purpose of paying off a mortgage that they and their spouse are 

                                           
58 Liberty Mutual Insurance Co (UK) Ltd v HSBC Bank Plc [2001] Lloyds Rep Bank 224, 

225. 
59 [1940] VLR 201, 205. 
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responsible for and pays off the mortgage in full, the lender is subrogated to the 

mortgagee's rights against the spouse in respect of half of the money advanced.  .  

Another example arose in Cabadas & Cabadas.60 In that case, Kent J of the Full Court of 

the Family Court considered the treatment of the parties' right of subrogation in respect 

of a loan provided to their son and his partner, which they guaranteed and secured against 

their property.  

By way of background, Orders were made by the trial judge for property belonging to the 

parties to be sold and requiring the extinguishment of the guarantee secured against that 

property prior to the completion of the sale. However, the trial judge's reasons for 

judgment did not make any reference to the parties' right to recover the debt from the 

parties' son and daughter-in-law. It is important to note that, by virtue of the security 

against the property in relation to the guarantee, the sale of the property would crystallise 

the liability, thereby making it an actual liability rather than a contingent one.  

Accordingly, in setting out a Schedule of Assets and Liabilities, Kent J included the bank 

guarantee as a liability and incorporated the parties' right of subrogation in a separate 

schedule in the form of a notation. His Honour also made provision for the parties' right 

of subrogation to ensure that it is considered in the event that the parties choose to 

recover the debt from their son and his partner. That Order was made in the following 

terms: 

That upon request in writing by one party of the other, the parties are to 

join in and do all acts and things and sign all necessary documents in order 

to secure and effect any rights of subrogation arising in favour of the parties 

consequent, as guarantors, of the debt owing by [the parties' son and his 

partner] to the [lender] paying that debt from the proceeds of sale of the 

[parties'] property. 

                                           
60 [2019] FamCAFC 179. 
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Noting the increasing number of property matters in which parents have loaned parties  

funds, or have paid debts of parties to commercial lenders, we should be aware 

(particularly if advising the lending parties) of the doctrine of subrogation as a means of 

ensuring repayment to those third parties.  

 

CASE UPDATE  - EQUITY IN FAMILY LAW 

Chen & Chen (No 3) [2020] FamCA 744 

In this case before Wilson J, the applicant wife argued that a resulting trust had arisen of 

which the second respondent was a resulting trustee and the wife was a beneficiary. The 

wife premised that argument on the fact that the first respondent, the husband, had 

applied money generated by a family business, in which the wife had an interest, to 

purchase real property that was registered in the second respondent's name. Accordingly, 

the wife asserted that she had an interest in the real property registered in the second 

respondent's name pursuant to the resulting trust.  

This argument was challenged by the second respondent on the basis that the funds used 

in payment of the purchase of the property was not money belonging to the wife. In that 

respect, the wife contends that a joint venture, through which money was generated and 

used by the husband to purchase the subject real property, arose by virtue of the 

following: 

1. The parties' marriage; 

2. The parties' migration to Australia; 

3. The parties' operation of certain businesses; 

4. The parties' development of properties with and in the absence of their children; 

5. The parties' living with their children; 

6. The parties' collection of rental on investments; and 
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7. The parties' application of funds to various properties. 

His Honour determined that those events are common incidents within most marriages 

and "scarcely create a 'joint venture'". Wilson J ultimately decided that the wife's 

pleadings, in respect of her assertion that a family business exists in which she has an 

interest, were inadequate and must be struck out in accordance with the second 

respondent's application.  

In turning to his consideration of the equitable presumption of the existence of a resulting 

trust, his Honour quoted the following passage by Professor Dal Pont:61 

A resulting trust can arise where title to property is transferred but the 

transferor is presumed not to intend to dispose of the beneficial interest, in 

which case the property results back to the settlor. This may occur in two 

principal circumstances. First, a presumption of resulting trust in favour of 

A may arise where A voluntarily transfers property into the name of N or in 

their names jointly, for which B gives no consideration ('voluntary transfer 

situation"). 

Secondly it may arise where A purchases property in the name of B, or in 

the name of A and B jointly ("purchase money situation"). This is because 

the law presumes that persons who transfer property for others for no 

consideration, or purchase property for others, do not intent to gift the 

property. As presumptions are merely aids to constructions - "these are not 

presumptions of law but mere evidentiary presumptions" - the presumption 

of resulting trust may be displaced by evidence that no resulting trust was 

intended or by the law resuming that a gift was intended (the "presumption 

of advancement.") 

                                           
61 Gino Dal Pont, Equity and Trusts in Australia (7th ed) 2020 Thomas Reuters [26.45]. 
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The wife referred to the instrument of transfer in relation to the subject real property 

which indicated that the transfer of the husband's interest in the property to the second 

respondent was made for "natural love and affection". In that respect, Wilson J stated that 

the difference between "good consideration" and "valuable consideration" became the 

subject of debate between the wife's and the second respondent's respective legal 

representatives. His Honour cited the High Court's observations in Director of Public 

Prosecutions for the State of Victoria v Le62 in respect of the characterisation of 

consideration expressed to be "natural love and affection" and accepted that such phrase 

constitutes "good consideration". His Honour then quoted the deliberations of Gummow 

and Hayne JJ in addressing the general principle embraced by the common colloquialism 

"equity will not assist a volunteer": 

By way of qualification to the general principle that equity does not lend the 

assistance of its doctrines and remedies to voluntary undertakings, the 

presence of motive as "good consideration" has been treated as sufficient 

to deny the implication of what otherwise would be a resulting trust in favour 

of the disponor.63 

Counsel for the second respondent accordingly contended that it was not possible for the 

second respondent to be "fastened with the imposition of a resulting trust" as the 

presumption of such could not arise where there is only "good consideration". Wilson J 

accepted that submission made on behalf of the second respondent. 

The wife further argued that a constructive trust ought to be declared such that the second 

respondent held the real property on trust for the benefit of the wife. In support of that 

argument, the wife pleaded that the contributions made by the husband towards the 

repayment of the loan in respect of the subject real property gave rise to a constructive 

trust by virtue of the unconscionability in denying the husband and the wife an equitable 

interest. Wilson J conducted a thorough examination of the observations on constructive 

                                           
62 (2007) 232 CLR 562. 
63 Director of Public Prosecutions for the State of Victoria v Le (2007) 232 CLR 562.  
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trusts, particularly as propounded by the High Court in Muschinski v Dodds and 

Baumgartner v Baumgartner,64 as set out above.  

His Honour also referred to the High Court decisions of Giumelli v Giumelli65  and John 

Alexander's Clubs Pty Ltd v White City Tennis Club Ltd,66 the latter of which affirmed the 

proposition espoused in the former that a constructive trust should not be declared merely 

because the plaintiff has no other useful remedy against a defendant where the manner 

of such declaration is injurious to third parties.  His Honour considered that the two High 

Court decisions limited the availability of the equitable remedy of constructive trust and 

usefully summarised the progression of the principles as follows: 

Until Giumelli at least, the cases had proceeded with an emphasis on 

whether a common intention existed, whether it was unconscionable to 

permit the alleged constructive trustee to have the benefit of the relevant 

event without there being any adjustment in favour of the plaintiff and 

whether the correct legal characterisation of the relevant facts revealed the 

existence of a resulting or a constructive trust. But in view of the holdings 

in both Giumelli as well as John Alexander's Clubs, the anterior question 

now seems to be whether - not whether a common intention exists, but 

rather - by reason of the involvement of third parties, they need protection 

that the imposition of the constructive trust will stultify. 

His Honour therefore held, in accordance with the submissions by counsel for the second 

respondent, that the mere fact of some alleged unconscionable conduct is insufficient to 

plead or contend that a constructive trust had formed.  

                                           
64 (1987) 164 CLR 137 
65 (1999) 196 CLR 101 
66 (2010) 241 CLR 1. 
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Roy v Yalden [2020] FamCA 1026 

A common scenario which may arise between parties to a relationship is one where a party 

purchases or contributes to the purchase of property in the name of their spouse so as to 

obtain a stamp duty concession available under the relevant government scheme. This 

factual circumstance was explored in the case of Roy v Yalden67 as a preliminary issue in 

determining whether it was just and equitable to make orders for the distribution of 

property pursuant to s 79 of the Act.  

In this case, the parties were in a de facto relationship at the time property was purchased 

by the parties in the wife's name (although the parties subsequently married). Accordingly, 

there was no presumption of advancement as at the time of purchase. The husband 

contended that the presumption in favour of a resulting trust applied in circumstances 

where the parties purchased property solely in the wife's name for the purpose of obtaining 

a stamp duty concession. The husband detailed that he, therefore, had an equitable 

interest in the property in the share of 54.5 per cent, which reflects his greater contribution 

to the purchase price.  

McClelland DCJ ultimately found in favour of the husband on this point that, in the absence 

of the application of the presumption of advancement, it is open for the Court to infer that 

the parties intended for the husband to obtain an interest in the property equivalent to 

the extent of his contribution. In calculating the husband's interest, his Honour referred 

to the decision of the High Court in Calverley v Green to the effect that the proportion of 

the interest is to be determined as at the time of the purchase. Accordingly, the respective 

contributions of each party to mortgage repayments is not a material consideration. 

Nevertheless, the loan was regarded as being a joint contribution at the time of purchase 

in circumstances where it was intended to be paid by both parties. 

As a result of the husband's greater contributions in payment of the purchase price, 

McClelland DCJ found that the husband had an equitable interest in the property which 

                                           
67 [2020] FamCA 1026. 
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slightly exceeded 54.5 per cent. However, while the husband argued that, if such finding 

is made, it would not be just and equitable to make an order altering the parties' property 

interests, his Honour held that such conclusion was not an immediate consequence. His 

Honour held that, as a result of the significant contributions made by the wife in the form 

of both mortgage repayments and improvements undertaken on the property, it was 

available to the Court to conduct an assessment of the relevant factors under s 79 of the 

Act to determine whether to exercise its discretion to make such order as it thinks fit. 

Guild v Stasiuk [2020] FamCA 348 

Last year, the case of Guild v Stasiuk68 considered the distinction between undue influence 

and unconscionable conduct within doctrines of equity. In this case, the applicant wife 

applied to set aside a Financial Agreement ("the Agreement") that the parties entered into 

prior to marriage. The wife contended that the Agreement was void or unenforceable for 

various reasons, including that aspects of the agreement were void at common law due to 

uncertainty, but ultimately Wilson J found that the agreement was unenforceable 

according to principles of equity concerning both undue influence and unconscionable 

conduct. 

It is important to note that the Agreement had been set out such that, had the Agreement 

been upheld, the wife's entitlement under the Agreement would have been limited to 

approximately six or seven per cent of the parties' asset pool.  

The parties provided differing accounts of the events that led to their entry into the 

Agreement. As Wilson J noted, in light of the equitable claims made in respect of undue 

influence and unconscionable conduct, the Court was required to undertake a thorough 

examination of the circumstances surrounding the entry into and execution of the 

Agreement.  

                                           
68 [2020] FamCA 348. 
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The wife gave evidence that she was reluctant to sign such an agreement and their 

discussions about this were "heated". She claimed the husband failed to provide financial 

information or disclose various financial documents when requested, including a failure or 

refusal to obtain valuations for any of his properties listed in the proposed agreement. The 

Agreement was signed only nine weeks before the wedding in circumstances where the 

wedding date had already been postponed once and the husband threatened he would not 

go ahead with the marriage if the wife did not sign the Agreement or if she delayed signing 

to seek discovery from the husband or to obtain valuations. 

Wilson J noted the wife's claims sought to enliven both principles of undue influence and 

unconscionable conduct and referred to the case of Garcia v National Australia Bank69 as 

authority that the two principles are to be distinguished.70  

Wilson J noted that the fact the parties were not married at the time the Agreement was 

signed was not determinative, as the law of undue influence, especially in the family law 

jurisdiction, must be taken to apply to de facto partnerships as well as married couples.71 

The husband tried to argue that the wife's level of business sophistication meant that she 

was not a vulnerable person subject to undue influence. However, in this case, Wilson J 

found it was significant that the wife knew she was entering into an agreement that made 

provision for her property entitlements, but she had no way of knowing whether her 

financial interests would be compromised by entering into the agreement as the husband 

failed or refused to provide full details of his true financial position. 

The Court found the wife was in a position of vulnerability, not because she did not 

understand the document or transaction, but because she could not execute the 

Agreement with sufficient understanding of its purport and effect. The Court accepted the 

wife's evidence that the Agreement was signed at the insistence of the husband as she 

                                           
69 Garcia v National Australia Bank Ltd (1998) 194 CLR 395. 
70 At [158]. 
71 At [254]. 
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believed that she needed to sign the Agreement in order for him to marry her. The Court 

found this was undue influence and the Agreement could not stand on this basis. 

Wilson J went on to explain that whilst undue influence relates to an actual or presumed 

impairment of judgement of a weaker party, unconscionable conduct arises where the 

conduct of one party takes advantage of the weaker position or special disadvantage of 

another party. The Court found that the wife's special disadvantage was either her 

emotional dependence on the husband or her desire to marry him, which would only occur 

if she executed the Agreement. It appeared that the husband had a superior financial 

position that he was keen to protect and he attempted to do so by concealing the true 

nature of his financial circumstances. The wife had asked the husband to provide this 

information so she could assess whether to enter into the Agreement but, instead of doing 

so, the husband demanded that she execute the Agreement or he would not marry her. 

The Court found that the husband had taken unfair advantage of the wife's vulnerable 

position and that the Agreement must be set aside on the basis of having been obtained 

by virtue of the husband's unconscionable conduct.  

 


